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THE SUPREME COURT AND
THE RELIGION CLAUSES,
1982-83 TERM
Jay S. Bybee
Each year the Supreme Court reviews
decisions in thousands of cases which
have been appealed, and in each case
the appellant or petitioner
characterizes his case in the most
unique way possible in order to
convince the Cou~ that a significant
error has been committed and that
the case is worthy of review. From
these thousands of cases the Court
will agree to hear only a few cases in
which interpretation of federal
statutes or of the U.S. Constitution is
implicated. In the most recent
Supreme Court term, which ended in
July, the Court heard arguments in
and decided over 125 cases--a taxing
output for the Supreme Court as this
number does not even include the
cases in which the Supreme Court
took some action such as summarily
disposing of the case (by reversing or
affirming) or vacating or remanding
the case for further consideration.

Aside from representing a prodigious
output from the Court, the cases
decided this term include some very
important decisions. I think that,
without question, the most important
decision rendered this term is the
Chadha case in which the Court struck
down the legislative veto in the
Immigration and Nationality Act--and
with it, legislative vetos in almost
two-hundred other acts. Also
significant were decisions in three
abortion cases (Simopoulos, City of Akron,
and Planned Parenthood) upholding the
right to abort, and a case holding that
the use of sex-based mortality tables
in determining insurance rates for
men and women is unlawful
discrimination (Norris).
The term, however, did not see a
major case involving the religion
clauses of the First Amendment. That
is not to say that the Court decided
no cases implicating the First
Amendment which were not
important or which did not make the
headlines. In fact the term had both.
In Bob Jones University v. United Slates,
BJU challenged the decision of the IRS

to take away the university’s tax
exemption because the university
maintained a policy against interracial
dating and marriage. The case
attracted a good deal of attention
because of the flip-flop position of the
Reagan administration. In an eight-to-
one decision written by Chief Justice
Burger, the Court held that the IRS
had the power to take away BJU’s tax
exemption and that this power was
not limited because the university had
based its policy on the sincerely held
belief that the Bible prohibits inter-
marrying of the races. With regard to
the university’s claim that the IRS
policy infringed its right to free
exercise of religion, the majority
found that the government’s interest
in eradicating discrimination based on
race "substantially outweighs
whatever burden denial of tax
benefits places on petitioners’ exercise
of their religious beliefs." The lone
dissenter, Justice Rehnquist, did not
dispute the government interest at
stake, but believed that Congress
simply had not authorized the IRS to
deny tax exempt status to institutions
practicing racial discrimination.

A second case, Larkin v. Grendel’s Den,
Inc., was also decided by an eight-to-
one vote with Burger writing the
decision and Rehnquist dissenting. In
Larkin the Court considered the
constitutionality of a Massachusetts
statute which gave churches and
schools the power ~o veto liquor
license applications for establishments
within five hundred feet of the church
or school. The majority held that such a
statute was not constitutional. The
majority found that the state’s grant
of power to the churches could be
employed for numerous purposes--
including to further the religious goals
of the church. Thus, "the mere
appearance of a joint exercise of
legislative authority by Church and
State provides a significant symbolic
benefit to religion in the minds of
some by reason of the power
conferred.’" In dissent, Justice
Rehnquist commented that, just as
hard cases make bad law, so "silly
cases" make bad law. He then pointed
out that Massachusetts could simply
prohibit the granting of a liquor
license to any establishment

constructed within five hundred feet
of a church. All Massachusetts had
done was not make the prohibition
absolute by giving the churches the
power to object. Thus the legislature
had enacted a less restrictive measure
than they constitutionally could have:
"The flat ban," Rehnquist observed,
"which the majority concedes is valid,
is more protective of churches and
more restrictive of liquor sales than
the present [statute]."

Perhaps the least analytical case was--
literally--a sentimental favorite. In
Marsh v. Chambers, the Court
considered whether the Nebraska
legislature may employ a chaplain
without violating the Establishment
Clause of the First Amendment. In a
six-to-three decision, again authored
by Chief Justice Burger, the Court
held it may. The majority found that
the practice of employing a chaplain is
so "deeply embedded" in the tradition
of the United States and "has
coexisted with the principles of dis-
establishment and religious freedom"
for so long that it must be a "tolerable
acknowledgment of beliefs widely held
among the people of this country."
The Court further noted that "It]he
content of the prayer is not of
concern to judges where, as here,
there is no indication that the prayer
opportunity has been exploited to
proselytize or advance any one, or to
disparage any other, faith or belief."
In a carefully worded opinion, Justice
Brennan, joined by Justice Marshall,
dissented on the grounds that the
majority had failed to rely on the
analysis traditionally used by the
Court. The dissenters stated that,
instead, the majority had reasoned
that because the founding fathers had
chaplains and they enacted the First
Amendment, there could be no
conflict. The dissenters further stated
that the Constitution is not a static
document and that the majority
ignored the recent decisions to carve
out an exception to the holdings of
the Court. In a separate dissent,
Justice Stevens found that the
difficulty with this particular case was
that the Nebraska legislature had
employed the same Presbyterian
minister for sixteen years, thus
constituting the preference of one
particular denomination over another.
This, he implied, would clearly violate
the intent of the authors of the
Constitution.

Finally, in an obscure but important
decision, the Court held five-to-four
that Minnesota may allow its
taxpayers to deduct certain expenses
incurred in educating their children
even if those expenses are in
connection with a nonpublic, sectarian
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school. In Mueller v. Allen, Justice
Rehnquist, writing for himself, Chief
Justice Burger, and Justices White,
Powell, and O’Connor, decided that
the statute satisfied the tcaditional
analysis applied to claims of
government establishment of religion.
This analysis consists of a three-part
test which asks (1) does the law in
question have a secular purpose? (2)
does the law advance sectarian
beliefs? and (3) does the law promote
excessive government entanglement
with religion? In the Mudler v. Allen
case, the five justices concluded first
that the law did have a secular
purpose because it promoted
education. Second, the law did not
advance the sectarian beliefs of the
schools because the deduction was
limited to educational expenses. Third,
they decided that the statute did not
foster "excessive government
entanglement with religion." In a
vigorous dissent by Justice Marshall,
who was joined by Justices Brennan,
Blackmun, and Stevens, the minority
protested that the effect of the statute
was "unmistakably to provide financial
support for nonpublic, sectarian
institutions." The fact that the
deduction was allowed for educational
items such as tuition, books, and
supplies did not account for the fact
that the state was individually
subsidizing sectarian schools. "Secular
textbooks, like other secular
instructional materials, contribute to
the religious mission of the parochial
schools that use those books." Justice
Marshall said the Court’s decision
violated the principle that "a State
may provide no financial support
whatsoever to promote religion."

These four cases are hardly
contiguous strands of a seamless web.
The Bob Jones case, for all of its
publicity, may not be a particularly
important case from a First
Amendment standpoint. The Court
took such an unsympathetic view of
the university’s policy because it was
race-related that the Court did not
explore under what circumstances the
assertion of a sincerely held religious
belief might serve as a defense to
popular government action; the
importance of the case is therefore
not clear. It would have been a
tougher case if the university’s policy
had involved prohibitions on abortion
or contraception, but the decision,
nevertheless, may well authorize the
widespread use of tax incentives to
shape administration or congressional
policy.
The Larkin case is also interesting but
is not a surprising or trailblazing case.
Because the statute involved is
somewhat unusual the case is a fairly

narrow precedent, and I do not believe
that Larkin will be regarded as a
landmark decision.

On the other hand, I am somewhat
surprised by the Marsh and Mueller
cases. Marsh is disturbing because the
majority plainly ignored the Court’s
three-part test and simply deferred to
tradition. The realists among us will
no doubt say that it was a politically
expedient decision: Since the House of
Representatives and the Senate have
also employed chaplains and still begin
each day with an invocation, the
decision served the political end of

avoiding future conflicts with
coordinate branches of government.

The Mueller decision is also
problematic because, although the
majority used the Court’s three-part
test, the analysis is noticeably weak.
Mueller may signal some kind of
retreat from the hard line taken in
previous sectarian education cases. In
any event, it is an open invitation to
the states to grant tax deductions to
parents with children in religious-
sponsored schools, and may have the
most immediate impact of the four
cases decided this term.

olden NuggetsI
MISSIONARY DAYS
James N. Kimball
Uncle Golden served two missions in
the southern states--first as an elder
and then as mission president. He said
during both experiences he
encountered tremendous antagonism
toward the Church. As an elder, it
came primarily from the ministers of
religion and later as a mission
president from the Ku Klux Klan. He
often said, "They didn’t want to hear
about the restored gospel; all they
wanted to hear about was the
Mountain Meadows Massacre and
polygamy and sometimes I got so
damn mad I told them about both."
Once in downtown Chattanooga he
recognized a minister who had been
particularly antagonistic toward the
Mormons. He approached young
Golden and his companion on the
street. As he got within speaking
distance he said, "Good morning you
sons of the devil." Golden Kimball
tipped his hat and said, "Good
morning, father."

As a mission president he stated in his
diary that he debated this same man.
The minister made much of the fact
that all the Mormons were going to
hell. At one point in the debate he
pointed to Uncle Golden and said,
"That man when he dies is going
straight to hell." When it came
Goiden’s turn to speak he stood
before the minister’s congregation and
said, "Your minister has made much
of the fact that all of the Mormons
are going to hell. I’ll tell you something.
I would rather be a Mormon going to
hell than not be a Mormon and not
know where the hell I’m going."

Golden traveled into the backwoods of
Arkansas to attend a meeting with the
Saints. According to his account, they
met in an abandoned Baptist church.
When he arrived for the meeting
there was a great mob surrounding
the small chapel. Golden said that he
knew he could anticipate tarring and
feathering, whipping, or even a
shooting. He said he got off his horse
and walked straight through the
crowd and no one stopped him until
he got to the door where several men
were blocking his entry. One of them
had a knife in his handand the other
two were carrying pistols. He said he
looked them straight in the face and
said, "I am here to preach the gospel
of Jesus Christ to my fellow Saints.
Now get the hell out of the way." He
pushed his way through and began
the sermon. One of the three men
that he had confronted stood back
from the door and fired a volley of
shots into the chapel. Golden left the
pulpit, threw open the door, grabbed
the man by the collar and said, "You
keep that up, you son of a bitch, and
you are going to kill somebody."
Golden turned and walked back in and
slammed the door. He said in his diary
that the crowd had dispersed by the
time the meeting was over.

Reflecting on his days as an elder,
Golden made the following comment
at a stake conference in Canada:
"When I went out as an elder I was a
complete ignoramus. I’ll tell you,
brothers and sisters, the gospel must
be true; otherwise ignoramus,
greenhorn missionaries like me and
others would have ruined it a long
time ago."
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More hilarious gags from Calvin Grondahl
Mormondom’s funniest cartoonist. Look
for it at your local bookstore or send$4.7~5
plus $1.00 postage to Sunstone
Foundation, Box 2272, S.L.C., UT., 84[110




