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A
t the October 1984 general
conference, Elder David
Haight addressed the prob-
lem of the "plague of por-
nography." He observed
(complete with citations to

two leading Supreme Court cases)
that "obscenity is not condoned
nor protected" under the First
Amendment, and that the test for
determining what pornographic
materials may be prohibited as
obscene depends in part on the
standards of the community. To
combat pornography he recom-
mends, among other things, that
we make our voices heard in our
communities, encourage officials
to enforce the laws, and support
legislation to limit the spread of
pornography. Regarding the latter
proposal, Elder Haight advises that
"laws should be carefully drawn
within constitutional limitations,
so that the freedoms we seek for
ourselves now and in the future
are not denied for others."

Although Elder Haight is correct
when he states that pornography
can be regulated, as a practical
matter it has become a very diffi-
cult if not Sisyphean task. Indeed,
the legal problems surrounding
the regulation of obscenity and
pornography are, as Justice Harlan
once said, "intractable."

An early warning of the prob-
lems involved in legislative attacks
on pornography came in Roth v.
United States (1957), in which the
Supreme Court first explicitly rec-
ognized that obscenity was not
protected by the First Amendment
guarantees of freedom of speech
and press. The case raised almost
as many questions as it answered.
For one thing, it did not confront
the issue of why, absent textual
constitutional approval, obscene
utterances were not protected
speech; instead, the Court took an

historical approach in deciding
whether obscenity ,could be regu-
lated. The Court pointed out that
in prior opinions it had always
been assumed that obscenity was
not protected. Moreover, by 1792
all of the fourteen states had laws
making blasphemy or profanity a
crime. Thus, the Court concluded
that the authors of the First
Amendment did not intend that
every utterance be protected.

The more difficult issue raised
by Roth was the definition of ob-
scenity. In Roth the Court defined
obscenity as "material which deals
with sex in a manner appealing to
prurient interest." For the next
sixteen years the Court struggled
to refine this definition. Finally, in
1973 in Miller v. California, the
Court settled on a three-part test
which is still the standard today:
(1) whether the average person,
applying community standards,
would find that the work, taken as
a whole, appeals to prurient inter-
est; (2) whether the material, in a
patently offensive way, depicts
sexual conduct; and (3) whether
the work, taken as a whole, lacks
serious literary, artistic, political,
or scientific value.

The first part of the Miller test
gives communities some leeway to
determine the limits of their toler-
ance of pornographic materials.
The Supreme Court recognized in
Miller that it was "neither realistic
nor constitutionally sound to read
the First Amendment as requiring
that the people of Maine or
Mississippi accept public depiction
of conduct found tolerable in Las
Vegas or New York City." While
the Court would not require
Provo, for example, to tolerate the
material routinely .exhibited on
Times Square, community discre-
tion is limited because the com-
munity must still prove that the

work appeals to the "prurient
interest"--a "shameful or morbid
interest in nudity, sex, or
excretion"--and not just that the
work offends the community’s
tastes. In addition, the Court has
not hesitated to disagree with
community judgments. In Jenkins v.
Georgia, decided shortly after
Miller, the Court overturned the
verdict of a Georgia jury that the
film Carnal Knowledge was obscene.
The Court held that nudity alone
was not patently offensive sexual
conduct and could not be banned.

The second and third parts of
the Miller test are equally prob-
lematic. They set such an impossi-
bly high standard that I wonder
the first part of Miller, which
apparently gives communities
some discretion, really has much
practical meaning. It seems to me
that if a work lacks serious liter-
ary, artistic, political, or scientific
value, and depicts sexual conduct
in a patently offensive way, the~ it
must be a work designed to appeal
to prurient interest. If so, then
"community standards" referred
to in the first part of Miller are
largely symbolic, serving to
remind us that no state is com-
pelled to prohibit obscenity, and
that, even for the same work, dif-
ferent communities will have dif-
ferent levels of tolerance.

As all of this may indicate, the
search for a workable definition of
obscenity has been an impossible
task. Words such as "obscene,"
"prurient," "lewd," "lascivious"
and "’indecent" soon blend
together and the definitions
become circular and useless. Jus-
tice Stewart expressed his frustra-
tion over definitions in a classic
comment: "I shall not attempt
further to define [prohibited hard-
core pornography] . . . and perhaps
I could never succeed in doing so.
But I know it when I see it." (In
The Brethren, Bob Woodward and
Scott Armstrong recount that
when reviewing pornographic
films used as courtroom exhibits,
law clerks at the Supreme Court
mocked Justice Stewart by
exclaiming, "That’s it, that’s it, I
know it when I see it.")

Even with agreed-upon defini.-
tions, judicial tolerance for ob-
scene matter may differ dramati-
cally. In 1964 the Supreme Court
ruled that Henry Miller’s Tropic of
Cancer was not obscene. Several
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state supreme courts followed this
decision. The Pennsylvania
Supreme Court reluctantly fol-
lowed suit, though not without a
colorful dissent by a judge who
offered his opinion not only on the
quality of the book, but also on
the character of the author:

To say that [Tropic of] "Cancer" is
worthless trash is to pay it a compliment.
"Cancer" is the sweepings of the Augean
stables, the stagnant bilge of the slimiest
mudscow, the putrescent corruption of the
most noisome dump pile, the dreggiest
filth in the deepest morass of putrefaction.
¯ . . "’Cancer" is not a book. It is a cess-
pool, an open sewer, a pit of putrefaction,
a slimy gathering of all that is rotten in
the debris of human depravity. And in the
center of all this waste and stench, bes-
mearing himself with its foulest defile-
ment, splashes, leaps, cavorts and wallows
a bifurcated specimen that responds to the
name of Henry Miller. One wonders how
the human species could have produced so
lecherous, blasphemous, disgusting and
amoral a human being as Henry Miller.
One wonders why he is received in polite
society.

In 1982 the Supreme Court
placed a significant limitation on
pornography by recognizing the
right of states to prohibit the dis-
tribution of child pornography. In
New York v. Ferber, the Court held
that states could prohibit the dis-
tribution of child pornography
even if the material was not oth-
erwise legally obscene under
Miller. The Court reasoned that
the interest of states in protecting
children from being sexually
exploited was sufficiently compel-
ling that it overcame the First
Amendment interests of the
purveyors.

Although some communities
have tried to use the Ferber ratio-
nale to prohibit other forms of
pornography, this case seems to be
a narrow exception carved only to
protect the exploitation of chil-
dren. A city in Indiana enacted an
ordinance defining pornography as
the "graphic sexually explicit sub-
ordination of women" and then
outlawed pornography as a form
of sex discrimination. Recently, a
U.S. District Court struck down
this statute. The court stated that
Ferber did not apply because adult
women, unlike vulnerable child-
ren, can protect themselves from
exploitation. They concluded that
the state’s interest in protecting
women was not as compelling as

in Ferber and did not outweigh the
First Amendment interestsat
stake. .

Regulation of pornography will
probably remain a very troubled
arei~ of the law because there is lit-
tle middle ground. Materials are
either legally obscene--in which
case they can be censored and
their purveyors prosecuted--or
they are not obscene--in which
case their purveyors are entitled
to the most solemn protection of
the First Amendment. Although
there is no middle range as far as
protected-nonprotected materials
are concerned, reasonable restric-
tions of time, place, and manner
may be imposed on materials pro-
tected by the First Amendment
that are pornographic but not

legally obscene. In this latter case,
communities may not prohibit
outright the dissemination of the
pornography, but they certainly
may, for ex-al~ple, zone so-called
"adult bookstores" for certain sec-
tions of the community to shield
churches and schools.._

With Elder Haight I would wel-
come "laws . . . carefully drawn
within constitutional limitation,"
but the prospects for workable
definitions and effective laws are
somewhat discouraging. Rather, I
suspect that our communities will
not rid themselves of pornography
until the members of the commun-
ity regard the elimination of ob-
scenity not as a legal policy, but as
a matter of personal morality and
self-control.
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