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Politics, Religion and Morality in the Court of Last Resort

THE MORMON POLYGAMY CASES

By Randall D. Guynn and Gene C. 5chaerr

One nineteenth-century commentator defended the intense

American antagonism toward Mormon polygamy by asserting:
Polygamy . . . tend[s] to destroy the purity of the
marriage relation, to disturb the peace of families, to
degrade woman and to debase man. Few crimes are more
pernicious to the best interests of society and receive
more general or more deserved punishment .... To call
their advocacy a tenet of religion is to offend the common
sense of mankind.’

These are not the words of an impassioned newspaper colum-
nist or politician. This passage was written in 1890 by Supreme
Court Justice Stephen Field in his unanimous opinion for the
Court in the case of Davis v. Beason.2 Both Justice Field’s opinion
and similar statements by other Justices suggest that the Court
believed not only that the Constitution permitted Congress to
suppress polygamy, but also that the "correct" social policy
required Congress to do so.’

Although most Church members have heard about the case of
Reynolds v. United States,4 few realize that during the late 1800s
a total of twelve Mormon polygamy cases reached the Supreme
Court within a fifteen-year period.’ The Court decided in favor
of the Mormons in only three of these twelve cases, 6 and handed
down a total of sixteen opinions on the constitutionality or
interpretation of the laws and judicial doctrines that were created
to eliminate polygamy among the Mormons.
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Three of the decisions that went against the Mormons have
since proven particularly significant. The first of these, Reynolds
v. United States, upheld the Morrill Act, which made polygamy a
criminal offense in any U.S. territory.7 The second case, Davis v.
Beason, held that all Mormons could be denied access to the
political process simply because of their association with an
organization that advocated polygamy. 8 The last case, Late Cor-
poration of The Church of Jesus Christ of Latter-day Saints v. United
States, held that the federal government could dissolve the
Church as a legal entity and confiscate all of its property because
it advocated conduct that had been declared illegal 9

This essay examines both the significance and constitutional
legitimacy of these three cases. They are significant in at least two
respects: First, they played an important, though pe::haps unap-
preciated, role in the development of American constitutional law.
Second, they were an important factor in the decision to issue the
Manifesto, which officially terminated polygamy. Indeed, these
three cases in combination presented the Church ,with a stark
choice between its continued existence and its desire to comply
with what it saw as an important tenet of its faith.

In assessing the constitutional legitimacy of these decisions,
our standard is not whether a case was "rightly" or "wrongly"
decided in some ultimate sense, but whether the outcome was
adequately supported by reasoning based on legal principles of
the time, and whether the decision is still a rdiable precedent
today. Under this standard, each of the cases is lacking to some
degree. The decision in Reynolds v. United States was supported
by adequate, albeit questionable, reasoning, but the: legal para-
digm it created to justify its result is now only the skeleton of its
former self. Davis and Late Corporation appear to lack both
adequate justification and reliable precedential value..

THE LEGAL LANDSCAPE

To appreciate the significance of Reynolds, Davis and Late

Corporation in the development of American constitutional law, it
is important to understand the constitutional doctrine of
"enumerated powers" and how the constitutional rights of indi-
viduals have come to limit government power.

The doctrine of enumerated powers teaches that the federal
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government has no power other than that which is affirmatively
granted to it by the Constitution. 10 Before the Civil War, the
enumerated powers doctrine significantly limited the power of
the federal government over the territories as well as the states.
For example, President Thomas Jefferson initially sought a consti-
tutional amendment to empower him to purchase the Louisiana
Territory-apparently because he had doubts as to whether the
federal government had been granted the power to acquire
territory. 1i The Supreme Court later decided in American Insur-
ance Co. v. Cantor that the federal government did have the
implied power to acquire territory, but left open the question
whether it had the power to legislate in the territories once
acquired. ~2

This question was answered-at least temporarily-by the
infamous decision in Dred Scott v. Sanford, 13 which invalidated
a federal law banning
slavery in federal ter-
ritories. In so doing,
the Supreme Court
held that the federal
government had no
general power to legis-
late in territories
acquired after the
adoption of the Con-
stitution in 1789. The
Court announced that
the Constitution’s so-
called      Property
Clause, which grants
Congress the power to
"make all needful
Rules and Regulations
respecting the Terri-
tory.., belonging to
the United States," 14

applied only to the
territory acquired prior to that date.

The Mormon polygamy cases overruled this narrow reading
of the Property Clause and "discovered" a general federal power
to regulate activities in all territories. The irony of this discovery
was that the Mormons had been driven from their homes by mob
violence in Missouri in part because of President Martin Van
Buren’s extremely narrow view of the scope of federal power. A
champion of the enumerated powers doctrine and the related
doctrine of states’s rights, President Van Buren had rejected an
application by the Prophet Joseph Smith and others for federal
relief despite substantial evidence that Missouri governor Lilburn
Boggs was encouraging the mob violence, saying, "Gentlemen,
your cause is just, but I can do nothing for you."15

While the doctrine of enumerated powers has become a rather
insignificant limitation in modern times on the exercise of federal
power, the individual rights guaranteed by the Constitu-
tion-which function like a hand of trump cards protecting
certain individual actions against government interference-have

become increasingly important. The modern analytical tool for
resolving a conflict between the exercise of government power
and the assertion of an individual right is known as "means-ends
scrutiny." That analysis requires a court to determine whether the
means a legislature has selected to accomplish a legitimate goal
are sufficiently related to that goal. Ordinarily, the Court
demands nothing more than a slight relationship between the
means and the goal. If a statute implicates individual rights
protected by the Constitution, however, the government must
demonstrate a very strong (or "compdling") interest in its goal
and show a close fit between the means and the goal; that is, the
means must be "narrowly tailored" to accomplishing the goal.
This kind of careful means-ends analysis is called "heightened
scrutiny."

The Mormon polygamy cases, which for the first tin-re brought
into sharp focus the
inherent     conflict
between government
power and i.ndividual
rights, arose at a
crossroads in the
devdopment      of
American constitu-
tional law. They were
decided after the
enumerated powers
doctrine had lost
much of its force, but
before the constitu-
tional guar:antees of
individual liberty had
begun their modern
expansion under the
"heightened scrutiny"
approach.

REYNOLDS v. UNITED STATES

Ze first in our trilogy of important polygamy cases is the
1879 case of Reynolds v. United 5tares.1~ In 1862, Congress
passed the Morrill Act, which made it a crime for anyone living
in a territory to engage in polygamy. 17 The Act went unenforced
for over a decade because the federal government was pre-
occupied with the Civil War and Reconstruction and, perhaps,
because the local courts in Utah were controlled by Mormons. In
1874, however, at the urging of President Ulysses S. Grant,
Congress passed the Poland Act, which transferred ju.risdiction
over most important cases in Utah to the federally-controlled
territorial courts. 18

Because both the Church and the federal authori.ties were
eager to learn whether the Morrill Act was constitutional, they
informally agreed to a test case. The man selected for this
assignment was George Reynolds, who was then the personal
secretary to Brigham Young and who later became a member of
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the First Council of the Seventy. ~9 Reynolds was indicted in
October 1874 and convicted soon after. The Utah Territorial
Supreme Court threw out this first conviction because of a flaw
in the indictment, but Reynolds was promptly retried, convicted,
sentenced to two years at hard labor, and fined five hundred
dollars. After the territorial courts upheld this second conviction,
Reynolds appealed to the U.S. Supreme Court.

In addition to raising the usual battery of procedural objec-
tions, Reynolds, implicitly relying on the narrow interpretation of
the Property Clause articulated in Dred Scott, argued that Con-
gress had exceeded its power to regulate in the territories. He also
contended that the First Amendment’s Free Exercise Clause,
which states that "Congress shall make no law . . . prohibiting
the flee exercise [of religion]," 20
protected the practice of polyg-
amy as long as it was reli-
giously motivated.

Without even mentioning
the Property Clause precedent
established by Dred Scott, the
Supreme Court, through Chief
Justice Morrison Wait< simply
assumed that the Property
Clause granted Congress suf-
ficient power to define and pun-
ish criminal conduct in all the
territories.2~ Turning to the
Free Exercise argument, the
Court acknowledged that Reyn-
olds sincerely believed polyg-
amy to be a religious duty, but
held that the Free Exercise
Clause provided no protection.
against punishment. The Court
framed the question as "whether
religious belief can be accepted
as a justification of an overt act
made criminal by the law of the
land," and concluded that it
could not. 22

The Court gave several rea-
sons for rejecting Reynolds’s free exercise argument. First, the
Court relied upon some writings of Thomas Jefferson, including
his famous 1802 letter to the Danbury Baptist Association.
Discussing the meaning of the Free Exercise Clause, the letter
stated in part that man has "no natural right in opposition to his
social duties.’’23 From this the Court inferred that "Congress was
deprived of all legislative power over mere opinion, but was left
free to reach actions which were in violation of social duties or
subversive of good order.’’~4 This is the belief/action distinc-
tion for which Reynolds is most often cited today.

Second, the Court described the historical animosity toward
polygamy in Europe and America and argued that this history
rebutted the notion that the First Amendment was "intended to
prohibit legislation in respect to this most important feature of

social life.’’25
Third, relying upon the work of a contemporary sociologist,

Professor Leiber, the Court asserted that polygamy tends to
promote despotism and threatens the freedom of those around it,
while monogamy inhibits such evils. But the Court did con-
cede-perhaps because of evidence that democratic values flour-
ished in Utah-that "an exceptional colony of polygamists under
an exceptional leadership may sometimes exist for a time without
appearing to disturb the social condition of the people who
surround it." 2o

Finally, the Court suggested that protecting any religiously
motivated conduct would invariably send the Court down a
slippery slope leading to protection of such malignant conduct as

religiously motivated human
sacrifice or "suttee," the Hindu
custom by which a widow com-
mits suicide on her husband’s
funeral pyre. To Chief Justice
Waite, recognition of a religious
excuse for any conduct would
"make the professed doctrines of
religious belief superior to the
law of the land, and in effect
... permit every citizen to
become a law unto himself.’’27

"Government," stated Waite,
"could exist only in name under
such circumstances." 2s

We think a strong argument
can be made that the Reynolds
analysis of the Free Exercise
Clause was incorrect under the
legal principles of the time. The
choice of the words "free exercise
of religion" is itself an indication
that the clause includes more
than belief alone. Read literally,
the language could be under-
stood to provide complete
immunity against governmental
interference with any religiously

motivated conduct. The Court need not have taken such an
absolutist position, however, to conclude that polygamy was
protected against an outright ban enforced by criminal penalties.
It would have been sufficient to hold that the Free Exercise
Clause prevents the government from suppressing religiously
motivated conduct unless the conduct clearly causes serious
physical harm to the persons involved or serious physical or
economic harm to third parties.

No such proof was offered in Reynolds. The government failed
to present evidence that polygamy caused any physical harm to
the spouses, any physical or psychological harm to the children,
or any physical or economic harm to other people. Indeed,
polygamy is clearly distinguishable from human sacrifice and
suttee because it does not pose a physical threat to the partici-
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pants, much less involve a termination of human life. Further-
more, the Court recognized that Utah polygamy was not antago-
nistic to democratic freedom. And finally, the historical ani-
mosity toward polygamy in Europe and America was beside the
point: The Free Exercise Clause was designed to protect against
the very repression of rdigious diversity that had been common
in Europe and colonial America. In any event, as Justice Murphy
pointed out in 1946, the institution of polygamy has substantial
and respectable roots in the Judeo-Christian tradition.29

Thomas Jefferson’s statements cited by the Court in support
of the belief/action distinction are not necessarily inconsistent
with this analysis. That the government should be free to reach
actions that are "in violation of social duties or subversive of good
order" does not necessarily
mean that it can reach prac-
tices- like polygamy- that have
at most a diffuse and intangible ......................
moral effect on society. Jefferson
was a strong advocate of indi-
vidual freedom in purdy moral
matters. In any event, his inter-
pretation of the Free Exercise
Clause has inconclusive value as
legislative history since he did
not directly participate in the
drafting and adoption of the
First Amendment and, indeed,
wrote his famous letter many
years after the amendment was
proposed and ratified.

That being said, it is none-
thdess difficult to argue that
Reynolds was obviously incor-
rect and insupportable under
the legal principles of the time.
Since the phrase "free exercise
[of religion]" is not free from
ambiguity, and since there had
been no decisions construing it .................................
the Court was not acting unrea-
sonably in turning to Thomas
Jefferson’s writings for guidance on the subject. In addition, the
Court’s authority to strike down an act of Congress as unconsti-
tutional is typically exercised with considerable circumspection.

But has Reynolds stood the test of time in the sense of being
regarded as reliable precedent? On one hand, the Court’s conclu-
sion that religiously motivated conduct is not protected at all is
no longer followed. Beginning with its 1963 decision in Sherbert
v. Verner, 3~, the Court has analyzed free exercise claims under the
following test: the government may never interfere with religious
belief, and even rdigiously motivated actions are protected unless
the government satisfies the requirements of heightened scrutiny
(i.e., shows that its regulation is justified by a "compelling
interest" and is "narrowly tailored" to serve that interest). 31 Thus,
the belief/action distinction survives, but by no means in the

same form in which Reynolds articulated it.
On the other hand, the precise holding of Reynolds-that the

government may constitutionally prohibit religiously motivated
polygamy-was specifically reaffirmed in the 1946 case of Cleve-
land v. United States, 32 In that case, a Mormon "fund~tmentalist"
challenged his conviction for transporting his plural wife across
state lines for "immoral" sexual purposes. The opinion affirming
the conviction, written by Justice William O. Douglas, said that
polygamy was the moral equivalent of or even worse than casual,
nonmarital sex. Later, Douglas recanted and recommended
overruling Reynolds in his 1972 dissent in Wisconsin v. Yoder. 33
Recently, the Supreme Court denied review of a case involving
the dismissal of a Utah police officer based on his illegal status

as a polygamist.34 Both of these
actions reflect the Court’s gen-
eral rductance to revisit-much
less repudiate-a specific hold-
ing despite general legal develop-
ments that undermine it.

But even if Reynolds had never
been decided, the decision likdy
would come out the same way
today. Even under its present
mode of analyzing flee exercise
claims, the Court probably
would decide by a n~rrow mar-
gin that the government’s inter-
est in prohibiting polygamy is
sufficiently "compelling" to jus-
tify the imposition of reasonable
criminal penalties. 3~ The likely
justification would be a bdief
that polygamy is psychologically
harmful to the women or chil-
dren involved, and teat it might
add to the nation’s wdfare and
other public assistance burdens.
It would be difficult for the gov-
ernment to prove such diffuse,
intangible and speculative harm.
Neverthdess, we think a major-

ity of the Court would be rductant to decide the issue otherwise,
unless it found polygamy to be protected by the so called
constitutional "right to privacy," which has been hel4L to protect
such practices as abortion and contraception.

The primary significance of Reynolds in the develLopment of
our constitutional law is that it introduced the belief/action
distinction, which retains some limited vitality. And although
Reynolds adopted an unduly narrow interpretation of the Free
Exercise Clause, it ironically sowed the seeds of the Court’s later
expansion of the Establishment Clause, which prohibits Congress
from making a law "respecting an establishment of religion." 3~
Reynolds did this by canonizing another of Jefferson’s statements,
also in the 1802 letter, that the Establishment Clause erected a
"wall of separation" between church and state. This metaphor has
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been used to invalidate numerous state laws that are thought by
many to fall far short of what the Framers had in mind when they
spoke of an "establishment" of religion.

DAVIS v. BEASON

Another important Mormon polygamy case, Davis v.
Beason, 37 upheld an Idaho territorial law denying the right to vote
to all Mormons. The case began in 1889 when Samuel Davis was
convicted of the crime of conspiring to register to vote when
ineligible to do so. Idaho had passed a law that denied the right
to vote and to hold public office to polygamists, advocates of
polygamy, and any member of an organization that taught or
practiced polygamy, as well as to
convicted felons and mental
incompetents. 38 A companion
provision required voters to take
an oath stating that they were
not disqualified from voting for
any of these reasons.39 The
indictment charged Davis with
conspiring to register to vote
when he was ineligible because
of his membership in the Mor-
mon church.4° The indictment
did not charge Davis with prac-
ticing or advocating polygamy,
and he specifically denied ever
having done so. After his con-
viction, Davis sought review in
the Supreme Court.

In a lucid brief, Davis argued
that Idaho’s law violated the
Free Exercise Clause because it
denied him the right to vote for
no legitimate reason: mere belief
in polygamy was protected even
under Reynolds, mere member-
ship in the Mormon church was
not a crime, and he had never
committed or advocated polyg-
amy. He also argued that the principle of equal protection
applied to the territories and that Idaho’s law violated that
principle because it singled out a class of citizens for punishment.
Davis further contended that the statute violated the Religious
Test Clause of the Constitution, which prohibits a religious test
as a qualification of public office, because, as he put it, "holding
office and sdecting persons to hold office are inseparable parts
of our system.., and when a religious test is forbidden to be
applied to the one, it is equally forbidden to be applied to the
other.’41 Finally, he argued that Section 8 of the federal Edmunds
Act,~2 which in 1882 had disenfranchised polygamists, preemp-
ted the Idaho law.

The Court rejected these arguments in a unanimous opinion
written by Justice Field. After observing that Idaho had the power

to prescribe reasonable voter qualifications, the Court looked at
the challenged law as a whole, rather than at the part specifically
challenged by Davis, and tersely concluded that the law was "not
open to any constitutional or legal objection.’’~3 The Court was
equally brief in holding that the companion provision requiring
the oath was "not open to any valid legal objection to which our
attention has been called.’’~ The only argument raised in the
briefs that the Court bothered to address and reject was the
relatively weak contention that the Idaho law had been preemp-
ted by the Edmunds Act.4’

The real reason for the Court’s unanimous decision against
Davis seems to have been its extreme distaste for polygamy. The
Court asserted that polygamy has terrible effects on society and

deserves to be punished, even if
it is motivated by religious
belief. Besides, said the Court, to
call the advocacy of polygamy "a
tenet of religion is to offend the
common sense of mankind.’’46
In what is now a somewhat
anachronistic example, the
Court explained that the Con-
stitution no more protected reli-
giously motivated polygamy
than nonmarital sexual inter-
course, since both are univer-
sally condemned by the "Chris-
tian world." ~7 Finally, the Court
reiterated a point first made in
the 1885 case of Murphy v.
Ramsey, 48 namely that polyg-
amists may be excluded from
the political process to prevent
them from impeding the attain-
ment of an ideal society. In a
style reminiscent of Jane Austen,
the Court said:

"Certainly no legislation
can be supposed more
wholesome         and
necessary    in    the

founding of a free, self-governing commonwealth . . .
than that which seeks to establish it on the basis of the
idea of the family, as consisting in and springing from the
union for life of one man and one woman in the holy
estate of matrimony; the sure foundation of all that is
stable and noble in our civilization; the best guaranty of
that reverent morality which is the source of all beneficent
progress in social and political improvement.’’’9

In our view, Davis was incorrect and insupportable. The Court
was too red-faced in its condemnation of polygamy to provide
cool-headed reasons for its answer to the specific questions
before it. Even accepting the debatable proposition that both
convicted and unconvicted polygamists could be excluded from
the political process, the Court provided no justification for the
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extension of that exclusion to persons who merely associated
with polygamists. The. modern equivalent of Davis would be a
decision upholding the disenfranchisement of all Catholics in
New Mexico because some of the priests in that state have illegally
harbored undocumented aliens as part of the "sanctuary move-
ment."

In addition to being incorrect, Davis is also an unreliable
precedent. Although the modern Court relied in part on Davis in
the 1974 case of Richardson v. Rarnirez, ~o which held that states
may deny the right to vote to former convicted felons, the Court
has never come close to reaffirming Davis’s broader holding that
a person may be denied the right to vote merely for associating
with polygamists or other "bad actors." That holding has become
a forgotten skiff on a sea of legal
doctrine.

We believe that if the Court
faced Davis for the first time
today, it would unanimously
invalidate the Idaho law. The
Court would review the statute
with "heightened scrutiny"
because it implicates free exer-
cise interests and the now "fun-
damental" right to vote. The
Court would probably conclude
that the government has a "com-
pelling interest" in suppressing
polygamy, but it would strike
down the statute for failing to be
"narrowly tailored" to that goal
because it harmed Mormons
who did not practice polygamy.

Even with Davis on the
books, moreover, we think that
a similar law would be struck
down today and that Davis
would be overruled. But
because the Idaho law in Davis
has been repealed in relevant
part and no similar law has been
enacted since Davis, the case
has had little significance other than keeping alive the narrower
principle that convicted felons may be denied the right to vote.

THE LATE CORPORATION CASE

The complex case of Late Corporation o_f the Church of Jesus

Christ o_fLatter-day Saints v. United States s~ began back in 1862
with the passage of the Morrill Act. ~ This act not only made
polygamy illegal, but also made it unlawful for any religious
institution in a federal territory to hold real estate worth more
than $50,000 and required that any excess be forfeited to the
government. This provision had perhaps been designed to force
hierarchical religions, like the Mormon church, to be more
decentralized like the dominant Protestant churches of the day.

The Act’s property limitation lay dormant until 1887, when
Congress decided to revive it by enacting the Edmunds-Tucker
Act. ~3 That legislation directed the attorney general to enforce the
$50,000 ceiling of the Morrill Act by instituting forfeiture pro-
ceedings and also directed the secretary of the interior to use the
proceeds for the benefit of public schools in Utah. But another
section of the Edmunds-Tucker Act contained the real kicker: it
annulled the Church’s corporate charter and declared the cor-
poration dissolved. Although the Act did not specify what would
then become of the Church’s property other than the land and
buildings forfeited under the $50,000 ceiling, it directed the
attorney general to institute proceedings in the territorial supreme
court to wind up the corporation’s affairs. (The Act did exempt

from seizure any property used
for worship or for housing
clergy.)

The Church had previously
transferred almost all of the
property used by local congrega-
tions- such    as    meeting-
houses-to corporations formed
within the local stakes. That left
property worth about three mil-
lion dollars, including Temple
Square, the Tithing Office, the
Guardo House (where the presi-
dent of the Church lived), the
Historian’s Office, the Church
Farm, certain coal properties,
stocks, bonds, livestack, cash
and other items of personal
property. After the Edmunds-
Tucker Act was passed by Con-
gress, but before i~: became
law,$4 President John Taylor
also transferred much of the
Church’s remaining personal
property, including stocks,
bonds, and cash, to the local
stake corporations.

The attorney general lost no
time in carrying out his mandate to institute the required legal
proceedings. His subordinates filed suit in the territorial district
court seeking the forfeiture of all of the Church’s real estate except
Temple Square. While this case was pending, the government
filed a second suit in the territorial supreme court seeking the
appointment of a receiver to take possession of all of the cor-
poration’s property, including Temple Square. The second suit
also sought a decree stating that the Church’s corporate charter
was annulled and the corporation dissolved. In response, the
territorial supreme court appointed a receiver, upheld ~he consti-
tutionality of the Edmunds-Tucker Act, and declared that the Act
had effectively dissolved the corporation. It then ruled that since
the corporation had no legal successor, all its forme~: property
would "escheat" to the federal government, or in otl~er words,
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become the federal government’s property.
On appeal to the U.S. Supreme Court, the Church challenged

both the dissolution of the corporation and the escheatment of its
property. It argued, first, that the dissolution was an unconsti-
tutional impairment of contract under the 1819 case of Dart-
mouth College v. Woodward, which had relied in part on the
Contract Clause of the Constitution to hold that a state may not
alter the charter of a charitable corporation unless the power to
do so was reserved in the original document. ~ The Church then
cited the Sinking-Fund Cases for the proposition that the Due
Process Clause of the Fifth Amendment made this principle
applicable to the federal government.~ Second, the Church
contended that the Edmunds-Tucker Act was an unconstitutional
"act of judicial legislation,"
because the dissolution of a cor-
poration and escheatment of its
property is normally a matter for
the judiciary, not for the legis-
lature. Finally, the Church
argued that if the corporation
had properly been dissolved, its
property should return to the
individual members of the
Church (who had donated it)
under the doctrine of "equitable
reversion," and not escheat to
the federal government.’7 Sur-
prisingly, the Church did not
challenge the law on free exer-
cise grounds.

The Supreme Court rejected
the Church’s arguments. Justice
Joseph Bradley’s opinion first
established that the Property
Clause granted Congress general
and sweeping power to legislate
in the territories. In an unmis-
takable though unacknow-
ledged reference to the other-
wise discredited Dred Scott
decision the Court said that "it
would be absurd to hold that the United States has power to
acquire territory, and no power to govern it when acquired." ’~
In the Court’s words, such a proposition was "so elementary" and
"self-evident" as to require "no argument" to support it. ~ The fact
that this proposition, although almost certainly correct, had
not seemed so elementary or self-evident to Chief Justice Roger
Taney in the Dred Scott decision did not seem to trouble Justice
Bradley enough to warrant even a comment, despite the fact that
this aspect of Dred Scott had survived the Civil War
Amendments. ~°

The Court also brushed aside the Church’s arguments against
the constitutionality of the corporation’s dissolution: "It is too
plain for argument that this charter, or enactment, was subject to
revocation and repeal by Congress whenever it should see fit to

exercise its power for that purpose.’’°~
The Court next turned to the escheatment of the Church’s

property to the government. Relying largely on ancient decisions
from Spain and Rome, the Court held, in essence, that since the
Church was such a bad actor, and since the Court could think
of no way to ensure that the corporation’s assets would be used
for the benefit of those who had donated them without also being
used to promote polygamy, it had no choice but to let the
government use the assets for a charitable purpose of the govern-
ment’s own choosing. °-~

The Court’s diatribe against the Church is particularly reveal-
ing: It called polygamy a "barbarous practice,"6’ a characteri-
zation reminiscent of the Republican charge before the Civil War

that polygamy, along with slav-
ery, was one of the "twin relics
of barbarism." Speaking of the
Church’s missionary activities
abroad, the Court said, "The
existence of such a propaganda
is a blot on our civilization."°~ It
then described the attempts by
Congress to get the Mormons to
give up polygamy, stating:

"The tale is one of
patience on the part of
the           American
government and people,
and of contempt of
authority and resistance
to law on the part of the
Mormons.    Whatever
persecutions they may
have suffered in the early
part of their history, in
Missouri and Illinois,
they have no excuse for
their persistent defiance
of law under the
government of the
United States.’’°~

And although the issue had
not been raised by the parties, the Court rejected for the third
time the Church’s free exercise claim:

"One pretence for this obstinate course is, that their belief
in the practice of polygamy . . . is a religious belief, and,
therefore, under the protection of the constitutional
guaranty of religious freedom. This is altogether a
sophistical plea. No doubt the Thugs of India imagined
that their belief in the right of assassination was a religious
belief; but their thinking so did not make it so." °°

The Court repeated the suttee and human sacrifice examples
it had used in Reynolds and concluded that "the State has a perfect
right to prohibit polygamy." 0r

Chief Justice Melville Fuller, joined by Justices Fidd and
Lamar, dissented, primarily on the basis of the enumerated
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powers doctrine.°s While acknowledging that the Property
Clause authorized Congress to define and penalize criminal
conduct in the territories, they contended that it did not grant
Congress sufficient power to seire property. Like the Church,
they also argued that the Edmunds-Tucker Act was impermissible
"judicial legislation.’’~ They further contended that the Act
contravened "specific limitations in the Constitution," 70 although
they did not indicate whether they meant the Free Exercise
Clause, the Due Process Clause of the Fifth Amendment, or some
other provision.

The Court’s decision, like Davis, seems illegitimate. In addition
to making intemperate and even angry remarks about polyg-
amy and the behavior of the Mormons, the Court failed to
address either of the Church’s
two principal arguments.
Although it was perhaps not
entirely clear that the federal
government was constitutionally
forbidden to interfere with con-
tractual obligations to the same
extent as the states, the Church’s
argument on this point was sup-
ported by respectable precedent
and deserved at least a response.
In fact, the Court made several
statements before and after Late
Corporation suggesting that the
restrictions on Congress arising
under the Due Process Clause of
the Fifth Amendment were ....
essentially the same as the
restrictions on states arising
under the Contract Clause.rl
The judicial legislation and equi-
table reversion arguments also
deserved answers.

Late Corporation retains lim-
ited vitality today. It is still the
primary authority for the prop-
osition that the federal govern-
ment enjoys complete power to
regulate in the territories, r2 And it is authority for the so-called
patens patriae and cy pres doctrines, which together allow the
government to take control of property devoted to a charitable use
that has been made illegal and, if the property has no identifiable
owner, to devote it to a similar but legal use. r3 Beyond this, the
case has virtually no precedential value. There is little possibility
that the case would come out the same way today even if the
Court adhered to its holding in Reynolds that the Constitution
does not protect religiously-motivated polygamy.

The primary reason is a line of Supreme Court precedent
decided since Late Corporation holding that religious institutions,
like individuals, enjoy significant protection under the Free
Exercise Clause. 7~ Specifically, no government can intervene in
such an institution’s decisionmaking process or hinder it in

carrying out its rdigious mission unless the government satisfies
the stringent requirements of heightened scrutiny. If this modern
body of law (which any competent lawyer would rely upon in a
similar case today) had existed and been applied in 1890, the
rdevant portion of the Edmunds-Tucker Act would probably have
been struck down on the ground that depriving the Church of the
right to operate as a corporation-especially so sudde:~ly-made
it virtually impossible for the Church to carry out its rdigious
mission and was not "narrowly tailored" because it interfered
with a wide range of Church activities besides the promotion of
polygamy.

The dissolution and seizure might well be struck down today
under any of several additional legal doctrines.7’ Those actions

could well be found to violate
due process, inasmuch as the
Edmunds-Tucker Act deprived
the Church of its very existence
without a proper judicial finding
of wrongdoing or liability. They
also might be held to violate the
Takings Clause of the Fifth
Amendment because the Act
indirectly took property from
the members of the Church and
used it for a public purpose
without compensation. And
they might be struck down
under the constitutional prin-
ciple of equal protection, since
the law discriminated against a
single church and was not nar-
rowly tailored to Congress’s
anti-polygamy policy. The
Morrill Act’s $50,000 ceiling on
real estate holdings ceuld also be
struck down as a violation of
equal protection sic~ce it dis-
criminated against rdigious
organizations, particularly hier-
archical denominations.

CONCLUSION

In reviewing these cases, it is reasonable to ask whether the
Supreme Court had its thumb on the scales of j~stice. Our
analysis suggests a reluctant yes, at least in the case of Davis and
Late Corporation. Although Reynolds was not obviously wrong and
probably would even come out the same way today, Davis and
Late Corporation seem clearly incorrect in light of modern legal
principles. And we think they would have been perceived as
incorrect by dispassionate, informed observers at the time. Parts
of the analyses in R~nolds and in Late Corporation have survived
the test of time and still play some role in the Court’s jurisp-
rudence- for example, in eliminating Dred Scott’s Property Clause
precedent. But none of the decisions is still seen as wholly reliable
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precedent, and Davis and Late Corporation would certainly be
decided differently today.

What seems to have happened during this period is that as
time went on the Court got more and more angry with the
Mormons (and perhaps weary of deciding polygamy cases). The
Justices faced a significant backlog in their caseload during the
1880s and were not relieved of this burden until some time after
the creation of federal courts of appeal in 1891.r6 Reynolds,
which was decided more than a decade earlier, seemed much
more temperate and evenhanded than Davis or Late Corporation.
Although the Mormons won some cases in between, the Court
seems to have run out of time (as evidenced by its failure to give
any justification for many of its conclusions) and patience (as
evidenced by its vitriolic denunciation of the Mormons) by the
time Davis and Late Corporation came along.

That is not to say, of course, that the Justices who sat on those
cases simply wanted to destroy the Church. Unlike the mobs in
Missouri and Illinois, their goal seems only to have been to
suppress polygamy. Moreover, at least some of them were not
willing to suppress polygamy at any price, as illustrated by the
other cases the Mormons won and the fact that three Justices
dissented in Late Corporation.

Quite aside from their significance in the devdopment of the
Court’s constitutional jurisprudence, these three decisions had an
incalculable significance to the Church. The message of Reynolds
was that Church members who practiced polygamy could well
spend the rest of their lives in jail. Late Corporation told Church
leaders that Congress had the power to seize all of the Church’s
property-probably including temples and chapels-if it wanted
to. And Davis delivered the coup de grace: Congress, the terri-
tories, and the states could deny the right to vote and to hold
public office to all members of the Church, thereby making the
Church powerless to seek redress through the political process.
Indeed, between the announcement of Davis in February 1890
and Late Corporation in May 1890, bills were introduced in both
houses of Congress that would have denied all Mormons the right
to vote and to hold public office in Utah.r7

The combined effect was powerful. Four months after Late
Corporation came down, President Wilford Woodruff issued the
famous Manifesto, which signaled the end of Mormon polygamy.
It indicated that the opinions of the Supreme Court had played
an important role in the decision to abandon that practice. After
rebutting certain charges leveled against the Church, President
Woodruff said:

Inasmuch as laws have been enacted by Congress
forbidding plural marriages, which laws have been
pronounced constitutional by the court of last resort, I
hereby declare my intention to submit to those laws, and
to use my influence with the members of the Church over
which I preside to have them do likewise. 78

Assuring the members of the Church that he was not leading
them astray and that he had not simply given in to political
pressure, President Woodruff said that the Lord had commanded
him to direct the Church to submit to the anti-polygamy laws to
avoid having the Church’s other important objectives thwarted.

He said that the Lord had shown him in a vision that if polygamy
were not abandoned the federal government would imprison
Church leaders at all levels and confiscate all of the Church’s
property, including the temples, thereby preventing the gospel
from being proclaimed and important ordinances from being
performed. 79

Fortunately, that ominous vision was averted. The Church’s
property as well the civil rights of its members were eventually
restored.8° But the political and jurisprudential legacy of the
polygamy episode remained: Congress had attempted to force
the Church to choose between its.very existence and. a religious
practice, and the Supreme Court had found no constitutional
obstacle to that effort.
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AUTUMN

On the coolness of the nights an edge,
The crickets have begun to sing a different sound,
On the highest slopes the fluttering aspen leaves have turned.
Shoulders slump, feet shuffle more than step.

Seed has been cast,
Has grown to what it will,
Full or half or stunted in entangling grass,
No matter. The growing time is done.
Hands tremble. Small, familiar ways become estranged.
Eyes will sometimes look away without
looking.

A voice expected full comes thin.
Morning ice will form transparent on the ponds,
Geese will fly, the earth wind down.
Sadness and anticipation enter in.
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