
LAW OF THE LAND

JEWISH PERSPECTIVES
ON ABORTION

By Edwin Firmage Jr.

What makes the Jewish attitude toward abortion meaningful is
that it illustrates how the biblical world-view, which at least

conservative Christians accept as normative, could be construed
to defend a woman’s right to have an abortion.

LIKE $O MANY heated controversies
before it, the current debate over abortion
appears to pit against each other parties and
world-views between which there can be no
compromise. On the one side are pro-choice
advocates who contend that the foetus, or at
least the early foetus, is not a human being.
On the other are those who oppose abortion
on the grounds that right-thinking,
religiously minded people simply cannot in
good conscience condone the killing of the
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foetus. Proponents of this view identify the
foetus not just as a life form, but as an unborn
child, endowed from the moment of concep-
tion with a human soul. To take its life is
nothing short of murder. The most extreme
statement of this view holds that even contra-
ception is akin to murder--the official posi-
tion of the Catholic Church until 1915.

While pro-choice advocates may despair
of ever convincing their religious opponents,
there are in fact religious traditions which are
not monolithically opposed to abortion., It
may surprise many to learn that one of these
traditions is Judaism, which is at once charac-
terized by its high-regard for the sanctity of
human life and for its relative tolerance on the
issue of abortion. Judaism holds that the most

basic of God’s commandments to humankind
is that of procreation, that children are a bless-
ing, that life is sacred--even non-human life.
It takes the biblical prohibition against taking
even animal life seriously. And yet, this same
tradition allows abortion in instances where
even liberal Christian clergy- today would per-
haps have serious misgivings. What makes
the Jewish attitude toward abortion meaning-
ful in a largely Christian debate is that it
derives from the same biblical matrix as
Christianity. It illustrates how the biblical
world-view, which at least conservative Chris-
tians accept as normative, could be construed
to defend a woman’s right to have an abortion.

The rabbis of the Talmudic period, many
of whom, like opponents of abortion today,
believed that life begins at conception, held
that the foetus in the womb is nevertheless not
a person (nefesh), and that it therefore has no
standing in law. Only at birth does the feetus
become a person; only then is its destruction
tantamount to murder. Although, as noted,
many rabbis believed "life" to begin at con-
ception, they regarded the nature of the em-
bryo as belonging to the "secrets of God," i.e.,
that the question of its humanity was in the
end unresolvable. Such ultimate theological
questions had no bearing on "the practical,
jurisprudential issue of foeticide versus homi-
i ,,1 . ¯ .c de. This point is worth underscoring.

What the rabbis argue in effect is that the
point at which "life" begins--the issue around
which the modern debate so often revolves--
is irrelevant to the legal issue, which is simply
one of legal standing.

The foetus’s lack of standing in Jewish law
had legal consequences beyond the issue of
abortion, which are worth considering. For
example, if a woman was convicted of a cap-
ital offense and was subsequently found to be
pregnant, no special provision was made for
her to bear the child. She was to be executed
in accord with the principle in all capital
cases, that quick execution avoids unneces-
sary suffering for the criminal. Even here,
concern for the woman’s feelings is
paramount. Compassion for the condemned
woman overrides any interest which the state
might have in preserving the life of the foetus,
even in a religious state which placed the
highest spiritual value on procreation.

Concern for the woman’s feelings had even
more interesting consequences in the deter-
mination of whether an abortion was licit. If a
woman had asked the rabbinic court to ap-
prove an abortion to save her own life, she
would likely have been turned down on the
grounds that one does not trade one life for
another. If, on the other hand, she had argued
that the physical or psychological pain was
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more than she could bear, she would likely
have been granted the abortion. In the U.S.
today, where abortion is restricted, precisely
the opposite is the case. The woman’s feelings
are totally ignored, but abortion is allowed to
save the mother’s life or her health.

Flying in the face of Christian America’s
all-too-comfortable assumptions about the
use of religious considerations on the issue of
abortion, the rabbinic tradition demonstrates
that religious persons may continue to affirm
the sanctity of life and yet tolerate abortion.
Rabbinic tradition casts the abortion problem
in terms that are readily understandable
today. The issue for the rabbis was not
whether "life" begins at conception or even
whether abortion is a sin in the eyes of God,
but whether the foetus has recourse to the
legal machinery of the state. In spite of deeply
held beliefs about the sanctity of life, the
rabbis ruled that the foetus had no such right.
In a society such as ours which is built on the
premise that matters of religious belief and
matters of state must be kept separate, the
conclusion of the rabbis is even more compel-
ling.

Even supposing that "life" begins at con-
ception, the question for members of the local
religious community and for the courts is
simply whether the state has any grounds for
compelling a woman to bear a child she does
not want. In other words, is the foetus an
entity which has rights under the law? I
would argue that at least prior to the twentieth
week of pregnancy it does not. It has no
standing because it is not yet by any standard
a person. We do not acknowledge it as such
with a name until it is born, or, if it,is stillborn,
until the pregnancy is relatively far advanced.
Most parents choose not to name a stillborn
child unless it is well beyond the twentieth
week. When a fcetus dies prematurely, we do
not acknowledge its death with a death certi-
ficate prior to the twentieth week of preg-
nancy, nor do parents generally ackn.owledge
its death with the ritual of burial until well
after the twentieth week. In all of these
respects, our society refuses to accord the
foetus even the most basic legal and social
recognition as a distinct person prior to the
twentieth week of pregnancy.

The mother, on the other hand, has undis-
puted right under the law. She has the right
not to be deprived of control over her body by
state legislation. Against this indisputable
right must be weighed the rights, if any, of the
foetus as a non-person. If prior to the twenti-
eth week and even much later, society does
not recognize the fcetus as a person, or as a
legal personality, and if, as seems likely,
society would generally give precedence in

matters of such consequence to human versus
non-human interests, then it is unconsciona-
ble that the state in the name of the "rights of
the unborn" should prohibit a woman from
choosing to have an abortion before the twen-
tieth week of pregnancy. The example of the
rabbis shows that such legal common sense is

something even ardent defenders of the sanc-
tity of life can accept.                 ~

NOTE

1. David Feldman, Birth Control in Jewish Law (New
York: N.Y.U. Press, 1968), 273. Here, as elsewhere in the
article, 1 follow Feldman’s analysis.
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